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Purpose of Endangered
Species Act of 1973…
“to conserve endangered and
threatened species and the ecosystems on
which they depend…”
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Endangered - Any species in danger of extinction
throughout all or a significant portion of its range
Threatened - Any species likely to become
endangered in the foreseeable future
Critical Habitat - Specific geographic areas with
physical and biological features essential to the
conservation of a listed species

Nassau grouper
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PROTECTED SPECIES UNDER NMFS
PURVIEW

We have jurisdiction over 150 endangered and threatened marine species, including 55
foreign species. We work with U.S. Fish and Wildlife Service (USFWS) to manage ESAlisted species. Generally, we manage marine species, while USFWS manages land and
freshwater species.

ESA Section 7(a) (2)
Section 7(a)(2) states that Southeast
Regional
Office

Each Federal agency shall, in consultation with the Secretary,
insure that any action they authorize, fund, or carry out
- is not likely to jeopardize the continued existence of a listed species
or
- result in the destruction or adverse modification of designated
critical habitat.
In fulfilling these requirements, each agency must use the best scientific
and commercial data available.
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The action agency must determine if a proposed
action may affect a listed species or critical habitat. If
so, then the agency must initiate consultation with
the National Marine Fisheries Service (NMFS). This
can be either an informal or formal consultation.
If a proposed action would have no effect on a listed
species or critical habitat, then no consultation with
NMFS is needed.

With an informal consultation –
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NMFS concurs with the action agency’s
determination that the proposed project “may
affect, but is not likely to adversely affect” ESAlisted species or critical habitats and a letter of
concurrence (LOC) is written.
With a formal consultation –
NMFS believes the proposed project is likely to
adversely affect ESA-listed species or adversely
modify designated critical habitat, a biological
opinion must be prepared by NMFS. This process
can take 135 days (or more).

Action Agency Responsibility
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It’s up to the action agency to determine if a project
may affect an ESA-listed species or critical habitat
found in the project area. The evaluation must
include an analysis of the possible route of effects
that the project actions could have on listed species
and/or their habitats.

Action Agency Effect Determinations
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May affect, not likely to adversely affect
Effects are discountable, insignificant or completely beneficial
(informal consultation may be used)
Likely to adversely affect
Negative effects that can be measured, detected or evaluated
(formal consultation needed)

Problems when ESA consultation process
isn’t in compliance with mandated guidelines:
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The agency with the greatest knowledge of the proposed activity is
not the agency conducting the effects analysis on listed species
and critical habitat.
This puts additional work on NMFS having
to conduct effects analyses instead of just providing a concurrence with
the action agency’s effect determinations.
Results in NMFS having a huge backlog of informal consultations
Delayed response from NMFS prevents timely execution of action agencies’
programs
Focusing on the huge number of informal consultations prevents NMFS in
assisting action agencies on larger consultations (e.g., formals and
programmatics)

ESA Section 7 Workload
Southeast Region vs. other regions
Region

FY2015
Requests for
Formal
Consultations
Received

FY2015 Requests
for Informal
Consultations
Received

FY2015
Total Requests
for Consultation
Received

F/PR

15

3

18

GARFO

5

134

139

SERO

30

695

725

WCRO

189

526

715

PIRO

4

64

68

AKRO

12

44

56

NMFS

255

1,466

1,721

FY2015 Total
Consultations
Completed
21
(15 Formal, 6
Informal)
107
(6 Formal, 101
Informal)
464
(73 Formal, 391
Informal)
544
(134 Formal, 410
Informal)
46
(1 Formal, 45
Informal)
34
(7 Formal, 27
Informal)

1,216

Number of
S7 Consult
Biologists
(FTEs)1

Percent of
Consults
with GC
Waiver

12

0%

10

59%

15

30%

125

77%

3.5

15%

4

29%

169.5

53%

Common errors made by Action Agencies
that lengthen consultation time
1. failure to provide a clear or complete description of
the proposed action;
2. failure to demonstrate that they considered the best
scientific and commercial data available;
3. failure to consider all routes by which proposed
actions may affect listed resources;
4. failure to provide an effects determination

3 Options for conducting informal
Section 7 consultations with NMFS
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Letter of Concurrence
1. National Pilot Program (fast!)
2. Waiver of General Counsel Review
3. Standard Process with General Counsel Review

National LOC Pilot Program
Purpose of the National LOC Pilot Program
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1-year pilot executed in 3 NMFS Regional Offices to:
- Streamline the informal consultation process
- Adapt to the increasing consultation workload in the context of static
budgets
- Provide more timely and high value service to our Federal partners

National LOC Pilot Program
What qualifies for the National LOC Pilot Program?
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Must meet ALL of these requirements:
- Informal consultation (i.e., proposed project is not likely to
adversely affect listed species or critical habitat)
- Must be a routine action that is regularly performed
- Must present a low litigation risk (non-controversial)
- Must meet the 5 standards in Element 2 of the pilot memo (as
provided as guidance by the National LOC Pilot Program)

National LOC Pilot Program
What qualifies for the National LOC Pilot Program?
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A consultation request must meet all 5 standards from Element 2
1.
2.
3.
4.
5.

An adequate description of the proposed action
An adequate description of the action area
Identification of each ESA-listed species and/or critical habitat that
may be affected by the action (including the listing/designation
notice and any recovery plan)
An adequate discussion of each potential effect on the listed
species or features of the critical habitat along with rationale why the
effect is discountable, insignificant, or entirely beneficial
Certification that the action agency has used the best scientific and
commercial data available.

National LOC Pilot Program
What happens if a consultation request qualifies for the National LOC Pilot
Program?
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- NMFS responds with a 1-page Letter of Concurrence (LOC).
- The 1-page LOC that can be issued in far less time than the multipage informal consultation letter that takes 6-12 months to generate
and clear our multi-level internal review process.

National LOC Pilot Program
Benefits of the National LOC Pilot Program
- The action agency has more control over the consultation process
and how long it takes.
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- LOCs can be issued months earlier than traditional informal
consultations, allowing action agencies to implement their programs
in a more timely manner.
- NMFS and action agency staff can focus on consultations (e.g.,
formals and programmatics) with high conservation value, huge
workload streamlining potential, and/or where NMFS really needs to
be more proactively involved early on.
- Builds rapport and collaboration between Federal partners.

Resources for Preparing Pilot-Eligible
Consultation Requests
Southeast Region’s ESA Section 7 Consultation Information
http://sero.nmfs.noaa.gov/protected_resources/section_7/index.html
PCTS – recently completed consultations for similar actions
https://pcts.nmfs.noaa.gov/pcts-web/homepage.pcts
Corps - Jacksonville District’s pilot template and completed consultations that qualified
for pilot
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Questions?
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